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1 Pump Court Housing Briefing

This is one of an occasional series of briefings produced by 1 Pump Court’s Housing Team.
Homeless priority need and medical evidence

There has been concern within the housing law community for some time about the use of medical evidence to determine whether a homeless applicant is in priority need under s.189(1)(c) of the Housing Act 1996, particularly in relation to the opinions of Dr Keen of NowMedical.  The Court of Appeal has now looked at this in a reserved judgment handed down on 27th June 2007 in Shala v Birmingham City Council [2007] EWCA Civ 624; [2008] HLR 8.

The case concerned a family of Kosovan refugees although it turned on the condition of the Claimant’s wife, Mrs S, who has depression and post-traumatic stress disorder and is on medication.  The Claimant’s solicitors obtained reports from her GP.  The Council had Dr Keen comment on them and he said, “her condition is currently being treated ... and ... there remains nothing to suggest her condition [is] of particular severity, nor that it has been in the past and nor that impairs her ability to function or significantly impedes her daily activities.”  The Claimant’s solicitors sent in two further reports and the Court of Appeal specifically upheld the appeal on the basis that the Council had wrongly excluded them from their consideration.

However, the Court went on to make comments and give guidance on the use of medical evidence.  Firstly, they expressed “concern” about the Council’s approach to the medical evidence because

a. Dr Keen was described as “impartial”, suggesting Mrs S’s medical advisers might not be;

b. no attempt was made to match their respective reports, “albeit [Dr Keen] has never examined Mrs S or discussed her case with a doctor who has”;

c. “Mrs S’s medical advisers are first criticised for applying the wrong legal test and then told that vulnerability is not a matter for them”; and

d. the decision-maker was prepared “to introduce further reasons based upon what appears to be his own psychiatric input.”

The Court stated that these four factors “displayed a want of fair-mindedness” (paras 16 and 17 of the judgment) and that “care has to be taken by local authorities not to appear to be using professional medical advisers simply to provide or shore up reasons for a refusal.” (para 19)

The Court then commented on the limitations of using Dr Keen.  In particular,

v “those who rely on [Dr Keen’s] opinions need to bear in mind that, notwithstanding [his] wide experience in general practice, he is not a qualified psychiatrist.” (para 18)

v “[T]he limited extent and character of [Dr Keen’s] expertise has to be borne in mind by those using his services. ... a local authority weighing his comments against the report of a qualified psychiatrist must not fall into the trap of thinking that it is comparing like with like.” (para 22)

The Court also stated about Dr Keen that, “Absent an examination of the patient, his advice cannot itself ordinarily constitute expert evidence of the applicant’s condition.” (para 22) They expanded on this by stating, as general guidance,

“There is no rule that a doctor cannot advise on the implications of other doctors’ reports without examining the patient; but if he or she does so, the decision-maker needs to take the absence of an examination into account. Local authorities who rely on such advice, and doctors who give it, may therefore need to consider – as many already do – whether to ask the applicant to consent to their having their own examination. Between these two poles, however, there is a third possibility – that the local authority’s medical adviser, again with the patient’s consent, may speak to the applicant’s medical adviser about matters which need discussion. It may be though, for example, that Dr Keen would have been helped by discussing with Dr Deb or Dr Mukherjee, or both, just how depressed Mrs Shala was ... and whether the anti-depressant dosage prescribed for her reflected only moderate depression or was conditioned by factors such as her being concomitantly on other medication or a disinclination of the practitioner to over-prescribe. The caveat we would enter, because of misunderstandings which can easily arise, is that any such discussion should be informal and only an agreed minute of it, if one results, become part of the case materials.” (para 23)

The Court went on to give guidance about the use of medical evidence and the role of medical advisers,

“Medical and other advisers, while it is not their task to take the local authority’s decision for it, are helpful only to the extent that they furnish material within their professional competence which addresses the issues which the local authority has to decide. Local authorities are doing applicants, and themselves, a service if they direct medical (and legal) advisers’ attention to these issues. But they are not entitled, nor even well advised, to demand that the opinon or advice be couched in terms of their eventual decision. Medical practitioners, on the other hand, need to direct their opinions as nearly as possible to the issue which the recipient has to decide, and may well need to be told by their patients’ lawyers what that issue is. There is no single right way of dealing with this, but in our view there is no harm and some good in medical advisers directly addressing, if appropriate in exact terms, those matters within their professional competence which the local authority has to make a decision about, so long as both they and the local authority recognise that it is for the latter to make its own appraisal of every opinion in the light of the available diagnostic and evidential material.” (para 21)

The following advice arises from the Court’s judgment.  Solicitors dealing with homeless applicants who are arguably in priority need by reason of vulnerability under s.189(1)(c) should now always consider:-

v When seeking medical advice, ask the adviser to address directly the ex p Pereira test which should be set out in full in the instruction letter.  If a medical report has already been done but it does not address the ex p Pereira test, then the adviser should be asked to provide an addendum saying whether and how their report results in the test being satisfied.

v It is unlikely that authorities will have the time, inclination or money to have an applicant examined by their own medical adviser other than in exceptional circumstances.  It is more likely that they will take the suggestion to have their adviser talk to the applicant’s adviser(s).  In such circumstances, it is vital that the latter is aware that this may happen and that they know the correct ex p Pereira test before talking to the authority’s medical adviser.

v It is even more important that the applicant’s medical adviser should know they are supposed to agree a joint minute of whatever discussion takes place.  It is possible that some authorities will try to use their own note of any such conversation without agreeing a joint minute.  Since the Court of Appeal’s comment on this point is only guidance and is not mandatory, solicitors will need to do what they can to ensure it is followed.  Otherwise, some judges will allow authorities to get away with not following it.

v It is a common strategy employed by Dr Keen and local authorities to claim that the level of dosage of medication received by a person with mental health problems is indicative of the severity of their condition.  The Court’s comments (in para 23), although given as an example, provide good reasons as to why a dosage might not reflect the severity of the condition and should be used where appropriate.

The Court of Appeal also made a couple of other interesting comments:-

v “A decision letter is intended to speak for itself and ordinarily does so, making explanatory witness statements ... irrelevant and therefore inadmissible.” – para 7

v “... the decision letters[’s] length and occasional repetitiveness, which are not unusual, are likely to be a defensive reaction to local authorities’ experience of legal challenges, and we do not regard them as a criticism of the writer or of the panel for whom he is speaking.” – para 14

Since the Court of Appeal made its decision, this author is not aware of a single instance in which Dr Keen, NowMedical or any local authority has changed their practice.  In particular, there seem to be no instances where Dr Keen has even sought to talk to the applicant or their medical advisers.
